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FRANCHISE AGREEMENT

Made and entered into by and between


PICK-A-AIRCON
T/A CHIGO AIRCONDITIONING CC

(Registration Number 1999/029553/23)


(hereinafter referred to as “the Franchisor”)


and

(Registration Number                          )

(hereinafter referred to as “the Franchisee”)
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1. INTERPRETATION


1.1
The headings to the paragraphs in this agreement are for reference 

purposes only and shall not affect the interpretation of any part of this 

agreement.

1.2
Unless inconsistent with the context of this agreement, any expression

 which denotes:


1.2.1
a natural person shall include an artificial person and vice versa;

1.2.2
any gender shall include the other genders and vice versa;


1.2.3
the singular shall include the plural and vice versa.

1.3
‘Business’
the business of an airconditioning installer or 


repairer conducted by the Franchisee and using the 


system;

1.4
‘Copyright’
the Franchisor’s copyright which subsists now or in 


the future in:-

1.4.1
the user manual – see booklets in unit boxes for each unit type;

1.4.2
any record of the know-how, in any electronic medium or any


documentation or any other form;
1.4.3
stationery and the like:

1.4.4
any specifications supplied by the Franchisor’

1.4.5
any other work which is used in the system;
          1.5
‘Days’
calendar days;


1.5.1
‘Designs’
any and all registered designs and design applications in the name of the Franchisor, that the Franchisor may adopt and designate for use in the system;


1.5.2
‘Effective Date’
the date reflected in schedule 1 of this agreement;


1.5.3
‘Franchisee’
the Franchisee identified on the first page of this agreement, and, where applicable, such other persons who have signed franchise agreements with the Franchisor;


1.5.4
‘Franchisor’
the Franchisor identified on the first page of this agreement and where acts were performed by or for its predecessor in business and title, all acts of or for the predecessor shall be deemed to have been performed by or for the Franchisor;

1.5.5
‘Goodwill’
the goodwill arising out of the use of the 

system and the proprietary rights by the 

Franchisor and all franchisees of the 

Franchisor, including the Franchisee;

1.5,6
‘Gross revenue’
all income received by or accruing to the Franchisee in the course of the conduct of the business, including insurance claims, but excluding Value Added Tax actually paid by the Franchisee;

1.5.7
‘Initial period’
a period of 10 (ten) years calculated from the effective date;

1.5.8
‘Know-How’
all confidential technical and commercial information relating to the operation of the system at any time, including, without limitation, methods of production, formulae, air-conditioning sales/ installation methods, inventory control, technical assistance and training in the operation/ management/ promotion of the business, advertising and promotional programmes, all of which may be changed, improved and developed by the Franchisor, developed by or for the Franchisor for use in the system;

1.5.9
‘Franchisor’s’
 the Franchisor’s specifications as may be

Specifications
detailed in any document issued by the Franchisor from time to time;

1.5.10
‘Open hours’
the hours during which the business is operated;

1.5.11
‘Operation date’
the date on which the Franchisee commences trading;

1.5.12
‘Operations Manual’
the manual containing operational procedures specified by the Franchisor together with such ancillary documentation, amendments, updates, additions or changes that the Franchisor may from time to time furnish to the Franchisee where the Franchisor in its reasonable discretion deems this desirable for the guidance of the Franchisee or the improvement or enhancement of the System;

1.5.13
‘Premises’
the premises at the address reflected in schedule 1;
1.5.14
‘Proprietary Rights’
the trade names, the trade marks, the designs, the know‑how, the copyrights, the goodwill, and the trade dress;

1.5.15
‘System’
a system and method of operating an air-conditioning sales/installation and repair business devised and originated by or for the Franchisor including the system and method recorded in the operations manual, Franchisor specifications and the use of the proprietary rights and know-how;

1.5.16
‘Trade Dress’
all signage including the trade name and the trade mark, all other signage or materials bearing, in the form of or including other registered or unregistered trade marks, symbols, signs, insignia, emblems, logos, slogans and items that the Franchisor may designate for use by the Franchisee; and fixtures, fittings and equipment of a style usually installed in business trading under the trade name, including the trailer and vehicles, clothing and its ancillary structures and other structures such as airconditioning units and tools, the manner in which they are used in conjunction with each other, posters, bric‑a‑brac and other items of decor of a style usually used in businesses trading under the trade name with a view to creating a particular ambience, and particularly items which by their nature or character are identifiable as characteristic of a business trading under the trade name or of a nature identifiable with the Franchisor and the businesses operated by other Franchisees of the Franchisor and as described in the operations manual or the Franchisor’s specifications;

1.5.17
‘Trade Marks’
the registered and unregistered trade marks designated for use in the system by notice of the Franchisor to the Franchisee at any time;

1.5.18
‘Trade Name’
the name Pick-a-Aircon (Chigo) used in connection with any business trading as an airconditioning sales/installation business. 

2. MOTIVATION
2.1 The Franchisor initially established certain businesses under the trade name, established considerable goodwill and reputation in such businesses, developed the system and acquired the proprietary rights.

2.2
The Franchisor licenses franchisees to carry on business using the system and the proprietary rights subject to certain terms and conditions.
2.3 The Franchisee wishes to conclude an agreement with the Franchisor in terms of which the Franchisee will be licensed to conduct the business as a franchisee.

2.4 The Franchisor is willing to grant such a license to the Franchisee subject to compliance with the terms and conditions of this Agreement.

3.
EFFECTIVE DATE

Notwithstanding the date of last signature of this agreement, the effective date shall be the date set out in schedule 1.

4.
GRANT OF LICENCE

4.1 With effect from the effective date the Franchisor grants to the Franchisee a licence to conduct the business subject to the terms and conditions of this agreement.

4.2
The Franchisee shall not, save with the consent of the Franchisor, conduct the business from any place other than the area/premises, except for the supply, and maintenance and installation of airconditioning units at customer’s premises.  The granting or withholding of such consent shall be entirely within the discretion of the Franchisor.  Should the Franchisor refuse to grant such consent, the Franchisor shall not be obliged to furnish reasons for such refusal.
5.
DURATION

5.1
Subject to the provisions of clauses 7 and 17, this agreement shall endure for the 



initial period.


5.2
Should this agreement not have been cancelled for any reason and should either 
party not have given notice of termination of this agreement at least 6 (six) months prior to the expiry of the initial period, this agreement shall continue indefinitely, subject to termination thereof at any time after the initial period on 6 (six) calendar months written notice, which may be given by either party at any time.  After initial period renewal of the contract every 10 years.
6.
FRANCHISOR’S OBLIGATIONS

6.1
The Franchisor shall:

6.2
assist in the establishment of the business by giving advice and direction in 


respect of the sales/installation, erection, use and application of the trade dress, 


and the procurement and installation of suitable equipment and appurtenances, 


provided that such advice shall not constitute a representation as to or in any way 


warrant the suitability of such establishment or the viability of the business;

6.3
make the know-how available to the Franchisee;

6.4 
by arrangement with the Franchisee:


6.4.1
when the business is first established, train employees of the Franchisee 



at premises designated by the Franchisor and at the Franchisees 



expense, provided that the Franchisor shall not be responsible for the 



salaries, wages, subsistence, travel expenses or any other emoluments 



or expenses of such employees during the periods of their training;



6.4.2
in the event of the Franchisee requiring training for its employees other 



than the initial training contemplated herein, training shall be provided on 



the reasonable prior written request of the Franchisee in the same way 



provided for in clause 7.1.4.1 provided that the Franchisee shall be liable 



for payment of the Franchisor’s reasonable fees and costs incurred in the

course of such further training (Only overseas training cost will be calculated at the time);

6.4.3
make available to the Franchisee the operations manual and Franchisor 



specifications as well as such other materials that in the reasonable 

opinion of the Franchisor will assist the Franchisee to use the system


 
effectively;


6.4.4
from time to time and in its sole discretion, provide such other know-how 


as it may deem necessary or requisite for the establishment and 

operation of the business, including general advice, instruction in 
equipment purchasing and handling, portion control, record keeping and general administration, advice on advertising and promotions and information on items available for purchase from the Franchisor.  The Franchisor shall have no obligation to procure group discounts or any other form of advantageous purchasing or other benefits in respect of supplies. In the event that such benefits are available the Franchisor will advise the Franchisee accordingly and the Franchisee shall have the opportunity of participating in such benefits for such period as they may exist;


6.4.5
conduct inspections of the business from time to time and advise the 


Franchisee of any matters which should be attended to or remedied;


6.4.6     on a continuing basis furnish advice and guidance on specific 
operational problems or issues which may arise in the ordinary course of the conduct of the business within a reasonable time of having been requested by the Franchisee to furnish such advice and guidance. If Chigo SA runs out of stock, the Franchisee is allowed to purchase other products through the Franchisor, or if he can purchase directly from other suppliers, but only when Chigo SA  have no stock. 

7.
FRANCHISEE’S OBLIGATIONS

The Franchisee shall:

7.1
carry on the business strictly in accordance with the system and the 


Franchisor’s methods, standards and reasonable instructions given by the 


Franchisor from time to time;

7.2
use the trade dress only in the form and manner prescribed by the 

Franchisor;

7.3
obtain all necessary licenses and consents pertaining the Business 

Including, without limitation, any licenses which it may require in order to carry on the business (Save handling of gasses or any government required licenses);

7.4
use only such stock list approved by the Franchisor;

7.5
ensure that a representative of the Franchisee of a seniority of not 


less than a technician of the business shall attend all operational 


meetings called by the Franchisor;

7.6
during the open hours of the business permit the Franchisor’s staff, 

agents or nominees to enter the area/premises and to have access 

to all parts thereof and to have access to all records, documentation 

and accounting information that may reasonably be necessary for 

the Franchisor to satisfy itself that the Franchisor’s standards are 

being maintained and whether the terms of this agreement are being 

complied with by the Franchisee;  (only Franchisees with Consignment stock).

7.7
ensure that the Franchisee’s staff shall all be adequately trained in the Franchisor’s methods and will be neatly and appropriately clothed while acting in the course of their duties and will comply with the system.  Only Chigo Franchise shirts or T-shirts will be permitted.  Long or short trousers will be Khaki or Jeans;

7.8
use its best endeavours to establish, maintain and increase the turnover of the business and ensure that neither the Franchisee nor any of its employees or agents will do anything which may bring the business, the Franchisor or the trade name or trade marks into disrepute or which may damage the interest of the Franchisor;

7.9
promptly and within the due time allowed make payment to Chigo of


goods or services sold or provided to the Franchisee for the purposes of the business;


7.10
use only such stock and trade dress for or in connection with the business as may be designated by the Franchisor from time to time.  Without prejudice to any other remedy available to the Franchisor (including termination of this agreement), the Franchisee authorizes the Franchisor to remove from the premises any signs and materials or other things whatsoever that, in the reasonable opinion of the Franchisor, do not comply with the standards set by the Franchisor or with the provision of this clause;


7.11
diligently carry on the business and use its best endeavors to promote and extend the business and to operate the business continuously upon such days and during such hours as the Franchisor shall reasonably determine;

7.12
ensure that there are employed a sufficient number of staff in the reasonable opinion of the Franchisor, to enable the business to operate the business efficiently and meet customer’s demands;
7.13
maintain a range and supply of air -conditioners specified by the Franchisor.
7.14
at all times consult with the Franchisor as to the level of prices and charges to customers and to comply, to the extent permitted by law, with the Franchisor’s requirements and suggestions in this regard;
7.15
ensure that all personnel and staff employed by the Franchisee shall comply with all instructions given by the Franchisor with regard to cleanliness, clothing, appearance and demeanour, which in the opinion of the Franchisor are reasonably necessary to maintain the uniformly high standards associated with the Franchisor and the trade name and trade mark;
7.16
procure or ensure that each employee who requires special skill or knowledge shall receive such special training and/or take part in training courses specified by the Franchisor.  If required to do so by the Franchisor, the Franchisee shall procure that such of its employees (including the Principal) as shall be specified by the Franchisor, shall attend further training as the Franchisor may reasonably prescribe;
7.17
not employ as the manager of the business any person who has insufficient experience in business management and who has not successfully passed the Franchisor’s training course;
7.18
comply with all statutory and other legal requirements and regulations of local and other authorities which apply to the business, including those relating to the sale and supply of equipment;
7.19
diligently keep full and proper records of the business, including financial records prepared in accordance with generally accepted accounting practice;

7.20
not copy and not permit any person to copy the operating manual or any materials embodying the know-how;
7.21
not provide the know-how or any part of it to any person other than its own employees and then only on a need to know basis;
7.22
where, in complying with this clause, representatives and/or employees of the Franchisor provide advice, know-how, guidance, training and services to the Franchisee at the premises (provided that the presence of such representatives and employees at the premises in so performing the Franchisor’s obligations have been sanctioned by the Franchisor), in respect of each day or part thereof that they are present at the premises. 

8.
PAYMENT


8.1
In consideration of the grant of the license under this agreement, the


Franchisee shall make payment to the Franchisor as follows:


8.2
A 50% deposit set out in schedule 2, which amount shall be payable 

in full and in cash on the date of last signature of this agreement, and 

the Balance of 50% is payable on the date of receipt of the trailer and 

tools.
8.3
The payments referred to in this clause are exclusive of Value Added tax


and accordingly must be paid together with Value Added Tax or any 

similar levy or tax that may be imposed from time to time by the fiscal 

authorities.  The Franchisor shall furnish a Value Added Tax invoice in 

respect of each payment.
8.4
The Franchisee shall ensure that adequate funds are available to 

meet all amounts due and the Franchisee shall not, under any 

circumstances, be entitled to withhold payment of any amounts due in 


terms of this Agreement for any reason whatsoever;


Payments are due on the last day of every month.

9.   MARKETING


9.1
The Franchisor shall undertake such advertising and marketing in such manner and at such times as it may, in its reasonable discretion, deem necessary or appropriate. 


9.2
The Franchisee shall give full co‑operation and participate fully in promotions 


and displays as may reasonably be required from time to time by the Franchisor 


with regard to advertising and marketing.

9.3
The Franchisee shall not conduct or carry on any advertising or display any 
promotional items which have not been distributed or procured by the Franchisor without the prior written approval of the Franchisor.  In the event of the Franchisor initiating any advertising or promotional campaigns, the Franchisee shall prominently display and advertise, at the Franchisee’s expense, and within reasonable limits, such signs, cards, notices or displays that the Franchisor shall reasonably require for the purpose of any such campaigns.

10.
INSURANCE


10.1
Prior to the opening of business and at all times during the term of this



Agreement the Franchisee shall, at all expense, maintain in force and 



effect insurance coverage, the terms of which shall be satisfactory to the 



franchisor, in at least the following amounts or the local equivalent 



thereof.




The above only apply when the Franchisee have consignment stock of



the Franchisor.

10.2
Fire, riot, explosion, earthquake,

100% (one hundred percent) 




damage by the elements, 

of actual value of contents and




Malicious injury to property

Improvements

10.3
Comprehensive liability
R1 000 000-00 (or the equivalent 



(including product, in transit
Single limit of liability for both




 Automobile thereof). 

bodily injury and damage to property



contractual liability coverage)

10.4
If the Franchises fails to comply with these requirements, the Franchisor 



may, but is not required to obtain such insurance and the Franchisee 
shall reimburse the Franchisor for the amount of any premium immediately upon demand or may terminate this agreement in its entirety.

10.5
The Franchisee indemnifies the Franchisor and holds it harmless for any and all liability arising from any claim, demand, action, suit or other proceeding resulting from or connected with the operation of the business by the Franchisee and the Franchisee’s employees or agents, and the Franchisee fully indemnifies the Franchisor for any loss sustained in connection therewith. 

11.
MARKETING

11.1
The Franchisor will have the right to charge 2% payable of turnover before VAT on or before the 5th of each month to the Franchisee as a marketing fund.  The above will only kick in once, the Franchisor have 20 registered Franchises.  This fund will be paid into a separate account.  An annual meeting will be held where at least two Franchisees will be voted for to control this fund together with the Franchisor.  On the annual meeting the funds will be allocated as decided by all the Franchisees.  A majority rule will be applied.

12. CESSION

The Franchisor shall at any time be entitled to cede or assign its rights and transfer or delegate its obligations in, to and under this agreement.  To the extent that the Franchisee’s consent may be necessary for any such cession, assignment, transfer or delegation, the required consent is hereby irrevocably given.  The Franchisee hereby irrevocably agrees to do all such things, sign all such documents and take such steps as may be necessary to affect such cession, assignment, transfer or delegation.

13.
RESTRICTIONS ON FRANCHISE

13.1 The Franchisee shall not cede, delegate, assign, dispose or transfer in any manner its interest or rights in and to the business or this agreement without the prior written consent of the Franchisor, and subject also to the Franchisor’s rights of first refusal in terms of this agreement.  The Franchisor not unreasonably withholds such consent if the proposed transferee has sufficient experience in the air-conditioning trade and sufficient assets to ensure the future prosperity and security of the business.  The Franchisor shall, however, be entitled to impose the following conditions:
13.2 that the potential purchaser, in the Franchisor’s sole judgement, is competent to conduct the operation of the business;
13.3 that the Franchisee has satisfied all of its financial and other obligations to the Franchisor, whether arising from this agreement or otherwise;
13.4 that the Franchisee shall prior to the transfer furnish the Franchisor with a copy of the agreement of sale or cession or transfer;
13.5 that the potential purchaser concludes the Franchisor’s standard franchise agreement and pays the re-entry fee as described to the Franchisor and legal costs in respect of that agreement;
13.6 that, in the event of the Franchisor having introduced the purchaser to the Franchisee or any representative thereof being the effective cause of the sale, the Franchisee shall pay to the Franchisor a commission calculated as 5% (five percent) of the sale price, which amount, together with Value Added Tax thereon, shall be payable to the Franchisor within 30 (thirty) days of signature of the agreement or on the date upon which the Franchisee receives any payment in respect of the agreement of sale, whichever date is the sooner, and such commission shall be a first charge on the proceeds of the sale.  The Franchisor in giving any required consent to any sale shall be entitled to stipulate that the agreement of sale make provision for payment by the purchaser of the commission direct to the Franchisor and any such payment will be credited by the Franchisor against the Franchisee’s liability in this regard.

13.7 If at the time of the conclusion of any agreement of sale, or any time thereafter, the Franchisee is liable to the Franchisor for any payments in arrear in respect of this Franchise Agreement; such amount of arrears shall similarly be a first charge upon the proceeds of such sale.  The Franchisee appoints the Franchisor as its agent with power of attorney in rem suam to demand and receive directly from the purchaser from the purchase price an amount equivalent to such arrears and to receive same on account of the Franchisee’s liability to the Franchisor without prejudice to any other right the Franchisor may have to recover any amounts due by the Franchisee to the Franchisor.


13.8 In the event of the Franchisee being a company or close corporation, the transfer of any shares or member’s interest exceeding 30% (thirty percent) in the Franchisee or a change in the capital structure of the Franchisee or any scheme of reconstruction and/or amalgamation whatsoever, as may be applicable, shall be deemed to be an assignment of this Agreement, within the meaning of this clause.  The Franchisee acknowledges that it is prohibited from assigning this Agreement except subject to the provisions of this agreement.
13.9 The Franchisee shall not represent itself as being the Franchisor or as an 

agent or partner of the Franchisor, nor in any manner by any act or 

omission purport to represent the Franchisor or to bind the Franchisor 

in any way, including the pledging of the credit of the Franchisor;

13.11
The Franchisee shall not use any of the trade marks or the trade name or 


proprietary rights as part of the Franchisee’s corporate name, without 


written approval of the franchisor
14.
PROPRIETARY RIGHTS
14.1
The Franchisee shall not in any manner represent that it has any right or title to the proprietary rights, other than in accordance with this agreement.

14.2
Under no circumstances shall the Franchisee, in any way whatsoever, use or apply for registration of trade marks or any part of them, which are identical to or confusingly similar to the trade marks as defined in this agreement or which would conflict with the proprietary rights;


14.3
The Franchisee shall immediately notify the Franchisor of all infringements of the proprietary rights or imitations of the business which appear to attempt or to be attempting to pass itself off as belonging to the franchise group which come to the Franchisee’s attention, or any attempts to challenge the Franchisor’s right to use any of the proprietary rights or to carry on the business.


14.4 The Franchisee agrees to provide such co-operation as the Franchisor shall request in the institution of any action, including its co-operation in compiling and presenting evidence and being names as a party to any legal proceedings. The Franchisor shall be solely responsible for the conduct of any action and all legal expenses and costs that may arise from the joining of the Franchisee as a party, except for such legal expenses and costs which the Franchisee may incur by taking separate legal advice.

14.5 The Franchisee shall not, without the prior written consent of the Franchisor, take any action of whatever nature based upon the proprietary rights or any common law rights which the Franchisee is licensed to use or exercise pursuant to this agreement;

14.6 No warranty expressed or implied is hereby given by the Franchisor with respect to the incontestability of any of the proprietary rights.

14.7 All use of the proprietary rights will enure to the benefit of the Franchisor.

15.
RIGHT OF FIRST REFUSAL

15.1

his right of the Franchisee to assign, sell, and transfer or otherwise dispose of (“transfer”) its interest in this agreement or the sale of the business, as provided for in this agreement, shall be subject to the Franchisor’s right of first refusal.  The Franchisor’s right of first refusal shall be exercised in the following manner:

15.2

The Franchisee shall forthwith give written notice of the proposed transfer to the Franchisor and shall first offer to transfer the business to the Franchisor upon the same terms and conditions and for the same consideration as stipulated in any bona fide offer received by the Franchisee from any third party;

15.3

The Franchisor shall have 14 (fourteen) days after receipt of such notice within which to accept or to reject the offer in question.

15.4

Should the Franchisor elect not to exercise its rights of first refusal then the Franchisee shall, subject to clause 12, be permitted to transfer the business upon exactly the same terms and conditions and for exactly the same consideration as that stipulated in such bona fide offer referred to in clause14.1 and on no other terms and conditions and for no consideration more favourable to the purchaser than that referred to in the right of first refusal addressed to the Franchisor.


15.5

Nothing in this paragraph shall be deemed to detract from or to prejudice   or affect the Franchisor’s rights in terms of clause 13.

16.
TERMINATION OF THE AGREEMENT

16.1

Subject to the provisions of clause 5 and clause 7, the Franchisor shall at 



any time is entitled to cancel this agreement should the Franchisee:’


16.2

fail to make payment on due date in terms of this agreement;

16.3

breach any other provision of this agreement (all of which shall be deemed \
to be material), and fail to remedy such breach within a period of 10 (ten) 



days after receiving written notice from the Franchisor calling for the breach 



to be remedied, provided that if written notice to the Franchisee in respect 
of any breach has been given on 2 (two) previous occasions in the 



preceding 12 (twelve) month period, the Franchisor shall not be required to 
furnish any further written notice to the Franchisee and shall be entitled 



immediately and forthwith to terminate this agreement by notice to the 



Franchisee;

16.4

make an arrangement with its creditors or are placed in liquidation or under 



judicial management or permit or suffer a right  of execution to be levied or 



threatened upon any assets of the business or suffer any assets to be 



seized or taken in execution or permit any final judgment against it to 



remain unsatisfied for a period of 7 (seven) days from the date of entering 



of such judgment;

16.5

consistently fail to make payment of any amounts due in terms of this 



agreement on due date and/or consistently fail to adhere to the terms and 



conditions of this agreement to such an extent as to justify the Franchisor in 



holding that the Franchisee’s conduct is inconsistent with an intention or an 



ability to continue with the proper running of the business;
16.6

close the business for any period exceeding 2 (two) weeks without the 


prior written approval of the Franchisor; 
16.7

close its right to occupy the workplace or any portion thereof for any 


cause whatsoever, without limitation
16.8

Should this agreement be terminated for any reason, then:
16.9

the Franchisee shall have no right to any refund of any sum paid to the



Franchisor;
16.10
such termination shall be without prejudice to the rights of the Franchisor to claim  any amount due to it at the time of such termination, including such damages as the Franchisor may suffer as a result of such termination;
16.11
the Franchisee shall immediately refrain from using the system and the proprietary rights or any of them, the trade dress and the know-how or any element thereof, the operations manual, the specifications,any item or document or other material thing originating from the Franchisor, nor any materials embodying or based on or emulating the trade dress or any part of it in such a way as to cause confusion in the mind of the public concerning the Franchisee’s association with the Franchisor;
         16.12

the Franchisee shall immediately make or cause to be made such 


changes in the business so as to effectively and clearly distinguish its 


business from its former public and marketing image;

16.13

within 10 (ten) days of termination, the Franchisee shall without consideration remove and then deliver to the Franchisor all items incorporating the trade dress or any part of it, including all signs, and items of décor, that the franchisor supplied free of charge to the franchisee on initial opening;
16.14

the Franchisee shall immediately deliver to the Franchisor the operations


manual, the Franchisor specifications and all copies of these documents 


and all other materials embodying the know-how;
16.15

if this agreement is cancelled or terminated as a result of any failure  by 


the Franchisee, the auditors of the Franchisor will be appointed 


to assess the damages suffered by the Franchisor as a result of the 


termination and the amount so assessed will constitute a fair and 


reasonable estimate of the damages which the Franchisor will suffer.



The Franchisee accepts that the sum of damages so assessed shall 



represent the damage and/or loss which the Franchisor will suffer 


and it shall pay the damages so assessed unless the Franchisee can, 


within 30 (thirty) days of being notified of the assessment, prove that the 



actual amount of damages which the Franchisor has suffered is a different 


amount;


16.16


The Franchisee specifically acknowledges and accepts that the Franchisor has a real and substantial interest in ensuring that the Franchisor’s goodwill and reputation or proprietary rights are not impaired or damaged in any way and that the provisions of this paragraph are necessary for the purpose of protecting the interests of the Franchisor and its franchisees.
16.17

If the Franchisee fails to make or procure that such changes as are 




required in terms of this clause are made within a period of 48 (forty 



eight) hours after so being advised by the Franchisor and have failed to 



effect such changes, the Franchisor has the right to approach any court 



of competent jurisdiction for urgent relief, for example business cards, 




websites, colors of clothing and franchise materials (pamphlets, 



posters ...)
16.18
Notwithstanding anything to the contrary herein, the Franchisor, shall, 



without prejudice to any other rights that it may have in law, be entitled 


to sue for and recover all such damages or losses which it may sustain 


as a result of any breach by the Franchisee of any of the provision 



hereof and whether or not the perpetration of any breach has entitled the 


Franchisor to cancel this agreement.

17.
RESTRAINT

17.1
It is recorded that the Franchisor has over a period of years expended 

considerable money, time and other resources in establishing, maintaining and 

extending the goodwill in the trade marks and trade dress and businesses using 

them.


17.2
In the course of the operation of this agreement, goodwill will accrue in the 


business and that goodwill shall vest in the Franchisor.  Should the 
Franchisee conduct the business of a airconditioning installation and repair business from the workplace after the termination of this agreement, the 


Franchisee will have the benefit of the “springboard effect” resulting from the 


goodwill in the business conducted at the premises and which will enable the 


Franchisee to compete with the Franchisor on the basis of unfair competition 


at the Franchisor’s expense, reducing the prospect of the Franchisor granting 


another franchise in the area of the business.  It is recorded and 


acknowledged that the Franchisor has a legitimate interest to protect and that 


the only reasonable and practical means of doing so is by way of a restraint of 


trade.

17.3
The Franchisee therefore undertakes that for a period of 2 (two) years 
calculated from the date of termination of this agreement the Franchisee shall not directly or indirectly conduct or advise or assist or have any direct or indirect interest in any air-conditioning installation or repair business in the geographical area within a radius to be discussed of the premises.

17.4
The fact that any part or element of any restraint set forth in this Agreement 


may be invalid or otherwise unenforceable or the fact that any part of it may 


not be valid or enforceable against any one or more of the persons thereby 


restrained shall not affect the validity or enforceability of any other part or 


element of it or its validity or enforceability against any other of the persons 


thereby restrained and the parties acknowledge and accept that the various 


elements and parts thereof are severable from one another in all respect.


17.5
Should any competent Court be called upon to rule upon the validity or 
enforceability of any element or part of the restraints and should it be of the opinion that such restraints are invalid or unenforceable in any respect, the Franchisee accepts the onus of proving that the restraint is unreasonable and the parties to the restraint request the Court to restrict or strike out portions of such restraints so as to give proper effect to the intention of such parties to protect their interests thereby.

18. JURISDICTION
This agreement shall be governed by South African Law and the parties hereby irrevocably agree to the jurisdiction of the High Court of South Africa in respect of any dispute flowing from this agreement.

19.
ARBITRATION
19.1
Notwithstanding the provisions of clause 18, if any dispute should at any time, whether during the currency of this agreement or after its termination or cancellation, arise between the parties as to the interpretation of is agreement, the parties may agree for the dispute to be referred to arbitration in which event the provisions of this clause shall apply.

19.2
The arbitrator shall be an attorney or advocate agreed upon by both parties or failing agreement, nominated at the request of either party by the President of the time being of the Law Society of the Northern Provinces.

19.3 The arbitrator may determine the procedure to be adopted before him, including whether the matter should proceed informally or according to the procedures laid down in South African Arbitration Laws.

19.4 The arbitration shall be held in Pretoria or Johannesburg and the parties shall endeavour that it is completed within 30 (thirty) days of being demanded.

19.5 The arbitrator shall be entitled to make whatever award regarding costs as he may see fit.

19.6 The decision of the arbitrator shall be final and binding on both parties and may be made an order of any competent court.

20.
CONFIDENTIALITY

20.1 The Franchisee acknowledges that the know-how consists of confidential information relating to the suppliers, records, manuals and procedures of operation and other trade secrets of the Franchisor.  The Franchisee shall not disclose to any other party all or any part of the know‑how, except on the express prior written approval of the Franchisor or a duly authorised director of the Franchisor and, during the currency of this agreement and at any time after termination thereof, it will not use all or any part of the know-how to enter into, to develop and maintain whether directly of indirectly any other endeavour, whether or not the use of the know-how is detrimental to the Franchisor.


20.2 The Franchisee shall ensure that its employees and/or representatives only receive the know-how on a need-to-know basis and do not misuse or disclose the know-how and shall ensure that its employees and/or representatives shall also be bound mutatis mutandis by the secrecy provisions contained in this clause.

20.3 The Franchisee shall deliver to the Franchisor at its written request the operations manual and all records, manuals, drawings and the like received from the Franchisor and embodying the know-how.
21.
DOMICILIUM
21.1
The parties choose as their domicilia citandi et executandi for all purposes under this Agreement, whether in respect of court process, notices or other documents or communications of whatever nature, the following addresses:



21.1.1
The Franchisor:

21.1.1.1
Physical Address : 


21.1.1.2
Postal Address:

21.1.1.3
Telefax Communication:

21.2
The Franchisee:


21.2.1
Physical Address:

as per Schedule 1


21.2.2
Postal Address:


as per Schedule 1


21.2.3
Tele-fax Communication:
as per Schedule 1

21.3
Any notice or communication required or permitted to be given in terms of this Agreement shall be valid and effective only if in writing.
21.4
Any party may by notice to the other party, change its domicilium citandi et 

executandi to another physical address in the Republic of South Africa, provided 

that the change shall become effective on the seventh day after the latest receipt 

of the notice.
21.5
Any notice to a party contained in a correctly addressed envelope and:

21.5.1
sent by prepaid registered post to it at its domicilium citandi et  




 executandi shall be deemed to have been received on the fourth 



business day after posting (unless the contrary is proved); or
21.5.2
Delivered by hand to a responsible person during ordinary business 



hours at its domicilium citandi et executandi shall be deemed to have 



been received at the time of delivery (unless the contrary is proved).
21.5.3
Any notice given by telefax shall be deemed to have been received by 



the addressee, in the absence of proof to the contrary, immediately 



upon issuance, by the transmitting telefax machine, of a report 



confirming correct transmission of all the pages of the document 



containing the notice, or upon receipt by the transmitting telefax 



machine, at the end of the notice being transmitted, of the automatic 



answer - back of the receiving telefax machine.
21.5.4
Notwithstanding anything to the contrary herein contained, a written 



notice or communication actually received by a party shall be an 



adequate written notice or communication to it, notwithstanding that it 



was not sent to or delivered at its chosen domicilium citandi et 



executandi.

22. GENERAL

22.1 The success of the business depends upon the ability of the Franchisee and its management as an independent business operator.  The Franchisor expressly disclaims the making of any warranty, representation or undertaking, express or implied, as to the potential success of the business and the Franchisee accepts such disclaimer and acknowledges that no such warranty, representation or undertaking, express or implied, has been made to it or anyone on its behalf by or on behalf of the Franchisor.


22.2 The Franchisee does not rely on representations or warranties, either express or implied, on the part of the Franchisor or anyone acting on the Franchisor’s behalf and no collateral agreement has been concluded between the parties.

22.3 This agreement shall not be construed as to appoint the Franchisee as the partner, agent or representative of the Franchisor for any purpose whatsoever, and the Franchisee has no authority to assume or to incur any obligations or responsibility, express or implied, for and on behalf of or in the name of the Franchisor or to bind or attempt to bind the Franchisor in any manner whatsoever.  The Franchisee shall ensure that all documentation utilised by the Franchisee shall clearly indicate that the business is operated as a franchise and that the Franchisee is an independent contractor.

22.4 The Franchisor is not and shall not at any time be regarded as an agent for any supplier or any other contractor nominated by it and while the Franchisor will (insofar as it is reasonably within its power to do so but without any obligation to incur expenditure of any kind) endeavour to remedy any failure in the supply of any products or the rendering of any relevant services, the Franchisor shall not in any circumstances be liable to the Franchisee for the breakdown or faulty performance of any machinery or equipment or for any failure or delay due to any cause whatever on the part of any supplier in delivering any air-conditioning equipment or otherwise in the performance of any contract with any service for the Franchisee or in respect of contracts between the Franchisor and any third party or for any failure or delay on the part of the Franchisor in performing any of its obligations under any contract due to strikes, shortage of labour or materials, transport difficulties, government restrictions or any other reasons whatsoever beyond the Franchisor’s control.


22.5 If, due to the Franchisee breaching this agreement or failing otherwise to comply with any lawful directive or instruction of the Franchisor, the Franchisor employs an attorney to bring about the remedy of such breach or such compliance, then the Franchisee shall pay all the Franchisor’s legal costs on a scale as between attorney and own client and all collection charges or such equivalent costs as may be applicable to any particular legal forum.

22.6 Each of the provisions of this agreement shall be considered as separate terms and conditions and in the event that this agreement is affected by any legislation or amendment thereto, or if the provisions herein contained are, by virtue of legislation or otherwise, held to be illegal, invalid, prohibited or unenforceable, then any such provisions shall be ineffective only to the extent of the illegality, invalidity, prohibition or unenforceability and each of the remaining provisions shall remain in full force and effect as if the illegal, invalid, prohibited or unenforceable provision was not a part of this agreement.

22.7 No waiver or delay on the part of the Franchisor to exercise its rights arising out of any breach, failure or default in performance by the Franchisee and no failure, refusal or neglect on the part of the Franchisor to exercise any right or to insist upon strict compliance with or performance of the Franchisee’s obligations under this agreement and no other indulgence allowed or shown by the Franchisor to the Franchisee shall constitute a waiver, variation or novation of any of the provisions of this agreement or a waiver by the Franchisor of its rights at any time nor operate as an, or create any estoppel against the Franchisor.


22.8 No variation of this agreement shall be of any force or effect unless reduced to writing and signed by the parties or their duly authorised agents.

23.
SURETYSHIPS
23.1
In the event of the Franchisee being a company or close corporation, the Franchisee shall procure the signature of Deeds of Suretyships within 7 (seven) days of date of signature of this agreement in the form usually used by the Franchisor and in terms of which each and every person who is a director and/or shareholder and/or member of such company or close corporation at the time of signature of this Agreement shall bind themselves in favour of the Franchisor for the due performance of the Franchisee’s obligations arising from this agreement. 
23.2
In the event of the Franchisee being a Trust, the provisions of this clause shall be applicable mutatis mutandis in respect of suretyships to be given by the Trustees of the Trust.

23.3
The Franchisee shall place the Franchisor in possession of such validly signed Deeds of Suretyships within 5 (five) days of signature of this Agreement.

23.4
It is recorded and acknowledged that this condition is for the benefit of the Franchisor and may be waived or varied by the Franchisor in its sole discretion at any time before or after the due date for fulfilment thereof.

23.5 Notwithstanding the provisions of this clause, the signatory to this agreement acting on behalf of the Franchisee shall be truly and lawfully bound as surety for and co-principal debtor in solidum with the Franchisee, for the due and punctual payment by the Franchisee to the Franchisor for all amounts from whatsoever cause arising which are and will be owing during the duration of or that arose during the duration of this agreement.

23.6 The signatory referred to in clause 23.5 renounces all benefits arising from the legal exception beneficium ordinis seu excussionis et divisionis and the signatory agrees and declares that clauses 23.5 and 23.6 shall remain in full force until any and all amounts that may become due in terms of this agreement during the duration of this agreement to the Franchisor, together with all interest thereon, until all amounts have been repaid and all obligations of the signatory to the Franchisor have been discharged and, in addition shall remain in force as a continuing covering security until all sum or sums due or to become due in terms of any agreement between the Franchisor and the entity shall have been paid.

24.
THE PRINCIPAL(S)

The Principal(s) shall procure complete compliance of the Franchisee with the provisions of this Agreement and shall comply with all provisions of this agreement that, by their nature, can apply to the Principal(s), in the same way as the Franchisee, including all provisions regarding confidentiality and restraint.

25.
LEGAL PERSONA


25.1
If the rights granted in terms of this agreement are to be vested in a 



company or a close corporation to be formed and if this agreement is 



entered into by a person acting in his capacity as agent or trustee for 



such company or close corporation to be formed, the person acting as 



agent or trustee, in his personal capacity:

25.2
warrants to the Franchisor, by his signature to this agreement, that 
within 30 (thirty) days after the date of this agreement (or such longer period as the Franchisor may in writing allow), such company or close corporation will be duly incorporated and will adopt and ratify this agreement in accordance with the laws of the Republic of South Africa;
25.3
              agrees that, failing compliance with the provisions of sub-clause 25.1.1 
within the stipulated time or such extended time as the 
Franchisor may by written notice to such person allow, he (such person) shall be deemed to have entered into this agreement in his personal capacity as the Franchisee and shall accordingly be personally bound by the provisions of this agreement and any references to the Franchisee shall be deemed to be a reference to such person in his personal capacity;
25.3
              agrees to procure compliance with the applicable provisions of clause 

25.3.1
agrees that should the warranty in 25.1.1 be fulfilled:

25.3.2
such person shall be bound to the Franchisor as 


surety for an co-principal debtor with the Franchisee 


for all its obligations in terms of or arising from this 


agreement or pursuant to the termination of this 


agreement;  and

25.3.3
such person’s liability as such, shall not be discharged 


or otherwise affected by any failure or delay on the 


part of the Franchisor in the exercise of any of its 

rights against it in relation to the Franchisee or any 


indulgence shown by the Franchisor to the Franchisee, 


or by any other act or omission of the Franchisor.

SIGNED at ______________ on this ___ day of __________  20__.

AS WITNESSES:

1.



2.












______






for and on behalf of the FRANCHISOR

SIGNED at ______________ on this ___ day of __________  20__.

AS WITNESSES:

1.



2.











______







for and on behalf of the FRANCHISEE

SCHEDULE 1

FRANCHISEE

Business Name : 


Contact Name :  


Telephone Number :


Fax Number:



e-mail Address :

Identity Number : 

(of Contact Person)

Registration Number : 

(of Business)

V.A.T. Number : 

Physical Address :

(Premises)


Postal Address:

FRANCHISOR
Name :  

Pick-a Aircon, t/a Chigo Airconditioning cc
Telephone Number:
(011) 314-3955
Fax number:

(011) 314-3956 or 086 567 3630
Physical Address:
Admiral House , Unit D1, Lechwe Road



Corporate Park South, Midrand

Postal Address:
P O Box 50746, Randjesfontein, 1683
EFFECTIVE DATE:


SCHEDULE 2

INITIAL FRANCHISE PRICE :  
TOTAL :



SCHEDULE 3

· TOOL LIST

SCHEDULE 4

AREA:  
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